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Plaintiff Lauren M S. Bol fango ("Plaintiff" or
"Bol fango"), pro se,! filed this adversary proceeding on July 21,
2004, all egi ng that Debtor/Defendant Robert R Stewart ("Defendant"”
or "Stewart") owed Plaintiff a debt that was not dischargeabl e,
pursuant to 8§ 523(a)(2) of the Bankruptcy Code. Plaintiff asserts
that the debt arose out of the sale in 1995 by Defendant to
Plaintiff of a 1981 Mercedes-Benz 380SL and that Defendant made
fraudul ent statenments in order to induce her to purchase the

vehi cl e. Plaintiff further alleges that she filed a |awsuit

praintiff is representing herself pro se, but she is a licensed attorney in
Cal i fornia.



agai nst Stewart in the Superior Court of California in and for the
County of San Mateo (the "California Court") entitled Lauren M S.
Bol fango v. Robert Stewart, Case No. C-170751 (the "California

Case"). Plaintiff's Conplaint in the California Case was a form
conpl aint and all eged that her damages were based on "lIntentional
or Negligent M srepresentation” as well as "fraud." See Pl.'s
Reply Br. in Supp. of Summ J., Ex. 1. Plaintiff and Defendant
bot h agree that a judgnent was entered by the California Court on
May 26, 2000 in favor of Plaintiff in the amunt of Nineteen
Thousand Eight Hundred Forty-Eight Dollars ($19,848.00) wth
interest fromjudgnment until paid at the rate of ten percent (10%
per annum (the "Judgnent"). A copy of the Judgnent is attached to
Plaintiff's Conplaint inthis adversary proceedi ng and i ncor por at ed
t herein. The Judgnent was obtained after a trial at which
Def endant di d not appear or defend. Stewart appeal ed the Judgnent,
but the appeal was dism ssed on Decenber 5, 2000 for failure to
diligently prosecute.

There is no dispute that the Judgnent is final and
evi dences a debt owed to Plaintiff by Defendant. The only issue
is whether the debt is excepted from di scharge by 8 523(a)(2) of
t he Bankruptcy Code.

FACTS
On January 24, 2005, Plaintiff filed Plaintiffs' [sic]

Notice of Mbtion and Motion for Summary Judgnent; Supporting Meno-



randum of Points and Authorities and Declaration of Lauren M S
Bol fango and a Separate Statenent of Undisputed Material Facts
in Support of Lauren M S. Bolfango's Mdtion for Summary Judgnent.
Def endant filed Defendant's Response in Opposition to Plaintiff's
Motion for Summary Judgment on February 10, 2005. On February 22,
2005, Plaintiff filed Plaintiffs' [sic] Reply Brief in Support of
Sunmary Judgment, which was foll owed two days | ater by Defendant's
filing of Defendant's Counter Reply. On March 7, 2005, Plaintiff
filed Plaintiffs' [sic] Objection to and Reply to "Counter Reply"
Support of Summary Judgment [sic]. This Court notes that only the
first two pleadings were appropriately filed. Plaintiff objects
to Defendant's Counter Reply on the basis that "the | ocal rules do
not provide for such a pleading.” However, Plaintiff's Reply al so
shoul d not be permtted because Local Bankruptcy Rule 9013-1(c)
provides that a Reply "may" be filed within seven (7) days of a
Response. Plaintiff's Reply was not tinmely. There is nothing in
ei ther of the subsequent pleadings filed by the parties that isn't
either repetitive or that could (and, hence, should) have been
included in the permtted filings.

This Court has jurisdiction over this matter pursuant to
28 U.S.C. § 1334(b). This is a core proceeding pursuant to 28
US. C 8§ 157(b). The following constitutes the Court's findings
of fact and conclusions of |aw pursuant to FeEp. R Bawr P. 7052.

STANDARD OF REVI EW



The procedure for granting summary judgnment is found
in Fen. R. Cv. P. 56(c), nmade applicable to this proceeding through
Fep. R. Bawxr P. 7056, which provides in part that,

[t] he judgnment sought shall be rendered forth-

with if the pleadings, depositions, answers to

i nterrogatori es, and adm ssions on file,

together with the affidavits, if any, show

that there is no genuine issue as to any

material fact and that the noving party is

entitled to a judgnent as a matter of | aw.
FED. R. Bawr P. 7056(c). Sunmmary judgnment is proper if there is
no genui ne i ssue of material fact, and the noving party is entitled
to judgnent as a matter of |aw Feo. R Cv. P. 56(c); Celotex
Corp. v. Catrett, 477 U. S. 317, 322-23 (1986). A fact is materi al
if it could affect the determ nation of the underlying action.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Tenn.
Dep't of Mental Health & Retardation v. Paul B., 88 F.3d 1466, 1472
(6th Cir. 1996). An issue of material fact is genuine if a
rational fact-finder could find in favor of either party on the
i ssue. Anderson, 477 U.S. at 248-49; SPC Plastics Corp. V.
Giffith (Inre Structurlite Plastics Corp.), 224 B.R 27 (B. A P.
6th Cir. 1998). Thus, sunmary judgnent is inappropriate "if the
evidence is such that a reasonable jury could return a verdict for
t he nonnovi ng party." Anderson, 477 U.S. at 248.

In a notion for summary judgnent, the novant bears the

initial burden to establish an absence of evidence to support the

nonnovi ng party's case. Celotex, 477 U.S. at 322; G bson v. G bson



(In re G bson), 219 B.R 195, 198 (B.A.P. 6th Cir. 1998). The
burden then shifts to the nonmoving party to denonstrate the
exi stence of a genuine dispute. Lujan v. Defenders of WIldlife,
504 U.S. 555, 590 (1992). The evidence nust be viewed in the |ight

nost favorable to the nonnoving party. Adickes v. S.H Kress &
Co., 398 U S. 144, 158-59 (1970). However, in responding to a
proper nmotion for summary judgnent, the nonnoving party "cannot
rely on the hope that the trier of fact wll disbelieve the
novant's denial of a disputed fact, but nust 'present affirmative
evi dence in order to defeat a properly supported notion for summary
judgment.'" Street v. J.C. Bradford & Co., 886 F.2d 1472, 1476
(6th Cir. 1989) (quoting Anderson, 477 U.S. at 257). That is, the
nonmoving party has an affirmative duty to direct the court's
attention to those specific portions of the record upon which it
seeks torely to create a genuine issue of material fact. Street,
886 F.2d at 1479.
DI SCUSSI ON

The Judgnent states, in pertinent part:

IT IS ADJUDGED, ORDERED, AND DECREED t hat

plain-tiff, Lauren M S. Bolfango, have and

recover fromdefendant, Robert Stewart, the sum

of $19, 848.00 together with interest thereon at

the legal rate of ten (10) percent (9% per

annum from the date of judgnent until paid

costs and di sbursenments wai ved by plaintiff.

Despite the fact that Plaintiff had requested punitive danages and

attorney's fees in the California Case, such amunts were not



awarded by the California Court.

Plaintiff argues that summary judgment is appropriate
because Defendant is collaterally estopped fromrelitigating the
issue of fraud since the California Court issued the Judgnent.
Plaintiff asserts that the Judgnent is not dischargeable under 8§
523(a)(2) because it is based on "fraud."

Section 523(a) provides as foll ows:

(a) A discharge under section 727

of this title does not discharge an individua
debtor from any debt —-

* * *

(2) for nopney, property, services,
or an extension, renewal, or refinancing
of credit, to the extent obtained, by--

(A) false pretenses, a false

rep-resentation, or actual fraud,
Thus, in order for the Judgnent to be nondi schargeable, it nust be
based on "false pretenses, a false representation, or actual
fraud. " Plaintiff argues that the California Court based its
Judgnment on a finding of fraud, and, therefore, there is nothing
for this Court to do except give full faith and credit to that
Judgnent and declare the debt based on the Judgnment to be an
exception to discharge. Plaintiff's positionis thus stated: "The
court judgnment after trial determ ning Defendant's fraud is onfile
herein and it is clear on its face that the issue of Defendant's

fraud was necessarily decided.” See Pl.'s Mdt. for Summ J., at

7.



The problemis that it is not "clear on it face" that the
Judgnment was based on any finding of fraud. The California Court
made no findi ngs of fact and made no statenment in the Judgment that
shows the Judgnent was based on fraud. Plaintiff's Conplaint in
the California Case alleges negligent m srepresentation as well as
fraud. It is not at all clear that the California Court, in
finding for Plaintiff, found that Defendant commtted fraud. This
is especially true in light of the fact that the California Court
declined to award Plaintiff punitive damages or attorney's fees.

In order to be an exception to discharge, a creditor nust
establish five elenents by a preponderance of evidence:

(1) m srepresentation, fraudulent om ssion or

deceptive conduct by the debtor; (2) know edge

of the falsity or deceptiveness of his

statenment or conduct; (3) an intent to deceive;

(4) justi-fiable reliance by the creditor on

the debtor's statenent or conduct; and (5)

danage to the creditor proximately caused by

its reliance on the debtor's statenent or

conduct .
Turtle Rock Meadows Homeowners Ass'n v. Slyman (In re Slyman),
234 F.3d 1081, 1085 (9th Cir. 2000) (citations omtted). Although
Plaintiff appears to have alleged facts in the California Case
t hat may establish the el ements of nondi schargeability of the debt,
there is not sufficient evidence before this Court to determ ne
that the issue of fraud was actually litigated. The Conplaint in

the California Case all eges negligent m srepresentation as well as

fraud and the Judgnment is silent as to the basis for the award of



damages.
CONCLUSI ON
Accordingly, this Court finds that Plaintiff has failed
to establish facts sufficient to find that the issue of fraud was
actually litigated in the California Court and that fraud was the
basis upon which the Judgnent was entered. As a conseqguence
Plaintiff's Mdtion for Summary Judgnment is denied.

An appropriate order shall enter

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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For the reasons set forth in this Court's Menorandum
Opi nion entered this date, Plaintiff's Mtion for Summary Judgnent

i s deni ed.

IT 1S SO ORDERED.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoi ng Menorandum

Opi nion and Order were placed in the United States Mail this

day of April, 2005, addressed to:

LAUREN M S. BOLFANGO, ESQ., 235 Montgonery
Street, Suite 725, San Francisco, CA 94104.

ROBERT R. STEWART, 762 Gaylord Street, Masury,
OH 44438.

ANDREWW SUHAR, ESQ., 1101 Metropolitan Tower,
P. O Box 1497, Youngstown, OH 44501.

M CHAEL D. BUZULENCI A, ESQ., 150 East Market
Street, Suite 300, Warren, OH 44481.

SAUL ElI SEN, United States Trustee, BP Anerica
Bui | di ng, 200 Public Square, 20th Floor, Suite
3300, Cleveland, OH 44114.

JOANNA M ARMSTRONG



